
AGENDA COVER MEMO 

DATE: September 3,2010 (Date of Memo) 
September 22,2010 (Date of Meeting) 

TO: Lane County Board of Commissioners 

DEPT.: Public Works Departmentnand Management 

$A 
PRESENTED BY: Jeny Kendall, Associate Planner 

AGENDA ITEM TITLE: Order No. /In the Matter of Electing Whether or Not 
to Hear Arguments on an Appeal of a Hearings Official's Dismissal 
of an Appeal of a Timeline Extension granted by the Planning 
Director for a Special Use Permit for a 6-bed Hospice Facility (file 
PA 10-5292lCasacade Health Solutions) 

I. MOTION 

MOTIONS FOR THE BOARD OF COMMISIONERS: 

1. MOVE TO APPROVE THE ATTACHED ORDER 

2. MOVE TO APPROVE A MODIFIED ORDER 

3. MOVE TO NOT APPROVE THE ATTACHED ORDER AND ELECT TO 
HEAR THE APPEAL PURSUANT TO L.C. 14.300. 

11. AGENDA ITEM S-Y 

An appeal to the Board, contesting a Hearings Official's dismissal of an appeal of an 
extension request, has been received by the Director. The one year extension was granted 
by the Planning Director for an already issued Special Use Permit for a 6-bed hospice 
facility. The Appellant has filed the appeal per the option in LC 14.515(3)(f)(ii), requesting 
that the Board not conduct a hearing on the appeal and to deem the Hearings Official's 
dismissal as the final decision of the County. Pursuant to Lane Code 14.600, the Board 

:iC 



must now decide whether or not to hear the appeal by applying criteria set forth in the 
Code, 

111. BACKGROUND 

1. Property involved in this action is identified as tax lot 101, map 17-04-01, a vacant 
parcel located on River Loop #I, 200 feet south of its intersection with Beacon 
Drive, Eugene. The property is zoned RR-5 (Rural ResidentialLC 16.231), and is 
within the Metro Plan boundary. The parcel is also within the Willamette River 
Greenway (LC 16.254), and the Floodplain Combining Zone (LC 16.244). The 
subject property is marked with a star below. 

2. In 2008, Cascade Health Solutions, the owner of the subject property, gained 
approval kom the Hearings Official for two proposals: PA 07-6649, a special Use 
Permit for a 6-bed hospice facilityper LC 16.231(4)(k) & (5); and PA 07-6648, a 
Greenway Development Permit per LC 16.254(4). Both applications were set to 
expire on 4-28-10. 

3. On 4-13-10, the Owner filed for two separate extensions for each of the two 
approved applications. Extension application PA 10-5292 was filed for the Special 



Use Permit, PA 07-6649, while Extension application PA 10-5293 was filed for the 
Greenway Development Permit, PA 07-6648. The Planning Director extended both 
applications for one year. 

4. An appeal of one of the extensions, PA 10-5292 (for the Special Use Permit), was 
filed by the Appellants on 4-23-10. No appeal was filed on the other extension. The 
Director affirmed that the granting of the extension was valid, and a de-novo appeal 
hearing was scheduled. 

5. The appeal hearing was held on 6-3-10. The hearing was completed, and the record 
closed on the same date. 

6. On 7-30-10, the Hearings Official issued her decision, dismissing the appeal on the 
grounds that extension requests were administrative actions not subject to appeal. 

7. A timely appeal of the Hearings Official's decision to dismiss was filed on 8-10-10. 

8. On 8-16-10, and after reviewing the appeal, the Hearings Official affirmed her 
decision of 7-30-10. 

B. Appeal Analysis 

Lane Code Chapter 14 was modified by adoption of Ordinance 3-09, effective on 
December 4,2009. Lane Code 14.515(3)(f) now provides for two appeal options. The 
Appellant can: 

(i) Request that the Board conduct a hearing on the appeal, or 
(ii) Request that the Board not conduct a hearing on the appeal and deem the 
Hearings Ofjicial decision the$nal decision of the County. An appellant's election 
under this section shall constitute exhaustion of administrative remedies for 
purposes ofJirrther appeal of the County SJinal decision. The fee under this option 
shall not exceed the amount specijied in ORS 215.41 6(11)(b). 

The Appellants chose the 2" option (LC 14.515(3)(f)(ii)), and paid the associated fee of 
$250. In short, they request that the Board not hear the appeal, enabling a subsequent 
appeal to the Land Use Board of Appeals. 

Lane Code 14.515 requires that the Appellants provide an explanation, with detailed 
support, specifying assignments of error. In this regard, the Appellants assign thee  
errors by the Hearings Official (Approval Authority): 

1. That the standard of LC 14.700(2)(a) applies to a time extension request, but 
was ignored by the Hearings Official. 

2. That the decision fails to address LC 14.500. 



3. That the Hearings Officials conclusion that a time extension is not a 
"modification of that condition" is in error. 

Before discussing the assignments of error, it is appropriate to emphasize that LC 
14.700(2)(d) treats extension requests as administrative actions not subject to appeal. 

LC 14.700(2)(d): "Approval of an extension shall be done by the Director and- 
subject to appeal''. 

It is the opinion of both the Planning Director and the Hearings Official that the code is 
very clear and direct in this regard. This provision is the code authority under which the 
Hearings Official dismissed this appeal. 

The present appeal before the Board is brief, consisting of 1 % pages of text. Staffs 
resvonse to the three ass iments  of error is also brief. as a more thorough analvsis has 
b& provided by the ~ e ; n ~ s  Official, especially on pages 5-7,9-10 oflthe J U ~ ~  30 
decision. The Board is encouraged to read those pages. 

The LC 14.700(2) governs both requests for modification of conditions (for previously 
approved decisions), and time extension requests. An example of a modification of 
conditions would be a request to change the location of an approved structure, whereas 
one of the conditions states that the structure is to be sited as originally proposed. These 
types of requests are discretionary in nature, triggering the need for notice and the 
opportunity to appeal. Related criteria which originally detennined the proper location 
of the structure would have to be reanalyzed. 

A time extension by contrast, simply extends the period for which the original decision 
is valid. In the present case, the Special Use Permit for the 6-bed hospice was valid 
until 4-28-10. The extension extended the timeline to 4-28-1 1. No discretion was 
involved in granting the request, therefore no notice or opportunity to appeal is required 
by law (ORS 215.416(11)). 

For quick reference, the entire text of LC 14.700(2) reads as follows. The Hearings 
Official found that only (2)(d) applies to extension requests. 

(2) Compliance With Conditions ofApprova1. Compliance with conditions 
of approval and adherence to submittedplans as approved is required. Any substantial 
departure from these conditions of approval and approvedplans constitutes a violation of 
the applicable sections ofLane Code and may constitute grounds for revocation or 
suspension of the application unless modifications are approved as provided in LC 
14.700(2)(a) through (d) below. Conditions of approval may be modified by the same 
type ofApprova1 Authority that issued the final land use decision for the application 
subject to cotnpliance with the following requirements: 

(a) The application for modification of conditions meets the following 
completion requirements: 

(i) The application is in writing and on the form provided by the 



Department; 
(ii) The application is accompanied by the fee charged by the 

Department to defray the costs ofprocessing the application; 
(iii) The request is submitted to the Departmentprior to the 

expiration of the approvalperiod or any approved extension; 
(iv) The application states the reasons that prevented the applicant 

from complying with the conditions for which the modification is requested; 
(v) The application identifies any standards or criteria that the 

original conditions addressed; and 
(vi) The application addresses the compliance of the requestedmodijkations 

with any applicable standards or criteria. 
(b) The applicable criteria for the final land use decision have not 

changed. 
(c) The Approval Authorily who reviews the application for the 

modification of conditions shall be the same Approval Authorily who made the final 
land 
use decision. 

(d) An exception to subsections (b) and (c) in thisparagraph is an 
application for an extension of the developmentperiod. Approval of an extension 
shall 
be done by the Director and is not subject to appeal. The Director may grant an 
extension 
subject to compliance with the following requirements: 

(i) The Director determines that the applicant was unable to begin 
or continue development during the approvalperiod for reasons for which 
the applicant 
was not responsible; 

(ii) One extension period may be granted for up to twelve months; 
and 

(iii) Additional one-year extensions may be authorized where 
applicable criteria for the decision have not changed. 

Assignment of Error #l:  That the standard of LC 14.700(2)(a) applies to a time 
extension request, but was ignored by the Hearings Official. 

The Hearings Official addressed the relevancy of LC 14.700(2)(a) starting on page 5 of 
her decision. She noted that (2)(a) is specifically applicable to modification of 
conditions only, therefore obviating the Appellants earlier objections that original 
standards for approval and criteria need to be addressed as so required under (2)(a)(v) & 
(vi). Since re-evaluating criteria is a discretionary action, notice and opportunity to 
appeal would have been required. In addition, (2)(c), if applicable, would have required 
that the extension request be performed by the Hearings Official, the same "Approval 
Authority" that made the original decision in 2008. However, the Hearings Official 
noted that LC 14.700(2)(d) is the sole applicable provision to an extension request. 
Section (2)(a) does not apply, because an extension request is not a modification of 



conditions. In addition, the language in (2)(d), for extensions, specifically exempts 
(2)(b) and (c) from consideration. 

Assignment of Error #2: That the decision fails to address LC 14.500. 

Other than to assert that LC 14.500 was not addressed, the appeal does not offer any 
M e r  details. While it is true that the decision does not address LC 14.500, it does not 
need to do so. It is a "side-issue" which is not required to be addressed under this 
appeal. Nevertheless, a quick explanation is offered below. 

The issue of LC 14.500 was raised in a letter dated 5-17-10 fiom the Appellant's agent, 
Michael Farthing (Attachment #4). Please refer to it if further details are desired. 
Basically stated, the property owner, Cascade Health Solutions, gained approval for a 6- 
bed hospice in 2008. In 2009, the owner applied for a larger, 12-bed hospice facility 
under different applications. The 2009 applications were denied by the Hearings 
Official, and are now pending review by Circuit Court under a Writ of Mandamus filed 
by the Applicant. Mr. Farthing represents Appellants who do not wish to see either 
facility built. Mr. Farthings is basically asking, how can two different proposals be 
entertained by the county on the same property at the same time? He maintains that LC 
14.500(3) prevents the county from entertaining two concurrent proposals. While 
obviously at some point in the process the Applicant will need to choose which facility 
to build (6 vs. 12 beds), that time has not yet come. Again, this issue is not relevant to 
the current elect to hear appeal, but was discussed for informational purposes only. 

Assignment of Error #3: That the Hearings Officials conclusion that a time extension is 
not a "modification of that condition" is in error. 

This issue was covered in part under the first assignment discussion above. Again, only 
LC 14.700(2)(d) applies to timeline extensions. That provision expressly exempts LC 
14.700(2)(b) & (c) from further consideration. ~eading  (2)(d), which includes the 
wording "[Alpproval of an extension shall be done by the Director and is not subject to 
appeal" contradicts the provision of (2)(a) implying appeal is possible and that the 
current extension would be reviewed by the Hearings Official. As the Hearings Off~cial 
notes, ORS 174.010 instructs us to "give effect to all" of the statute (or local 
ordinance). Reading LC 14.700(2) as a whole, as the Hearings Official points out, 
eliminates the conflict between (2)(a) and (2)(d), eliminating the notion that a timeline 
extension request constitutes a modification of a condition. 

C. Policv Issues 

Lane Code 14.600(3) dictates the procedure for this elect to hear meeting: 



(3) Decision Criteria. A decision by the Board to hear the appeal on the record 
must conclude that afinal decision by the Board can be made within the time 
constraints established by ORS215.427(1) and that the issue raised in the appeal 
to the Board could have been and was raised before the close of the record at or 
following the final evidentiaiy hearing. The Board's decision to hear the appeal 
must comply with one or more of the following criteria: 
(a) The issue is of Countywide significance. 
(b) The issue will reoccur withjequency and there is a need for policy 

guidance. 
(c) The issue involves a unique environmental resource. 
(d) The Planning Director or Hearings qfficial recommends review. 

Election to Hear Criteria 

Regarding the "time constraints" mentioned in subsection (3) above, ORS 21 5.427(1) 
applies to land use decisions. The current appeal, approval of an extension request, is 
not a land use decision subject to the 150 day time rule of ORS 215.427(3). 

Each Lane Code 14.600(3)(a)-(d) election-to-hear criterion is presented below with the 
Director's analysis. 

a. The issue is of Countywide significance. 

This is the first appeal of a time line extension request per LC 14.700(2)(d). While 
there is a potential of an extension request for land use decisions which apply to 
lands throughout the county, the Hearings Official's ruling in this matter is 
appropriate, and is supported by LC 14.700(2)(d). The issues in the appeal are 
therefore not of countywide significance. 

b. The issue will reoccur with frequency and there is a need for policy guidance. 

This is the first appeal of an approved extension request. Lane Code 14.700(2)(d) 
was appropriately interpreted by the Hearings Official. The issue does not occur 
with frequency, and there is no need for policy guidance by the Board. 

c. The issue involves a unique environmental resource. 

No unique or rare environmental resources on the property have been identified in 
the record. 

d. The Planning Director or Hearings OfJicial recommends review. 

Neither the Planning Director nor the Hearings Official recommends Board review 
of this appeal. 



D. Board Goals 

The Board adopted the Strategic Plan in 2001. 

An applicable goal fiom the plan includes: 

Contribute to appropriate community development in the areas of 
transportation and telecommunications infastructure, housing, growth 
management and land development. 

The Hearings Official's decision, in dismissing the appeal and sustaining the time line 
extension granted for development of the 6-bed hospice, aids community development 
by providing the opportunity for end-of-life care for persons in such need. The decision 
contributes to appropriate land development in that such use is allowed in Rural 
Residential zone, provided the standards for approval are met. Such was found to be the 
case in the original decisions. 

E. Financial and/or Resource Considerations 

The Appellant has chosen the 2nd appeal option as found in LC 14.515(3)(f)(ii), 
requesting that the Board not hear this appeal and to deem the Hearings Official decision 
of 7-30-10 the final decision of the County. Per Lane Manual, the appeal fee was $250. 
If the Board elects to not hear the appeal, the Appellant can proceed directly to the Land 
Use Board of Appeals (LUBA). 

If on the other hand, the Board deems that the appeal has merit per the decision criteria 
of LC 14.600(3), an on the record Board hearing will be scheduled per LC 14.400. Such 
action will require further planning staff time in preparing a more detailed analysis of the 
appeal, required coordination with Legal Counsel, Board administrative staff, and the 
Board itself. With no further appeal fees forthcoming, the Land Management Division 
will bear the cost of these additional county resources. 

If the Board adopts the order as presented, the decision by the Hearings Official becomes 
the fmal decision of the County upon signing of the order. 

If the Board elects to hear the appeal, a date for an on-the-record hearing will need to be 
established following adoption of an Order electing to hear. 

In either event, the involved parties will be notified of the Board outcome. 



V. ACTION 

A. Options: 

Option 1. Move to approve the attached Order, electing not to hear the appeal, expressly 
agreeing with the Hearings Official decision of July 30, 2010, including her interpretation 
of L q e  Code 14.700(2), and adopting such as the final decision of the County. 

Option 2. Move to approve the attached Order, electing not to hear the appeal, remaining 
silent of the Hearings Official's interpretation of LC 14.700(2), and adopting her decision 
of July 30,2010 as the final decision of the County. 

Option 3. Move to not approve the attached Order, and direct staff to return with an order 
electing to hear the appeal pursuant to LC 14.400. 

B. Staff Recommendation: 

Select option 1 

VI. ATTACHMENTS 

1. Board Order electing to not hear the appeal, with Exhibits "A" (findings) and "l3" 
(Hearings Official Decision, July 30,2010 with Affinnation of decision, August 12, 
2010)--14pp. 

2. Opponents appeal of the Hearings Official decision, filed on August 1 0 , 2 0 1 M  pp. 

3. Planning Director's extension approval, PA 10-5292-2 pp. 

4. Letter of 5-17-10 from Michael Farthing-2p. 

The entire file record for PA 10-5292 is available for review at the Land Management 
Division. 



IN TEE BOARD OF COMMISSIONERS OF LANE COUNTY, OREGON 

Order No. ) In the Matter of Electing Whether or Not to Hear 
) AUgmentS on an Appeal of a Hearings Official's Dismissal 
) of an Appeal of a Timeline Extension granted by the 
) Planning Director for a Special Use Permit for a &bed 
) Hospice Facility (fde PA 10-5292lCascade Health Solutions) 

WEEREAS, the Lane County Hearings Official has made a decision, dismissing an appeal of a 
timeline extension, PA 10-5292, granted by the Planning Director for a Special Use Permit for a 6-bed 
Hospice Facility; and 

WHEREAS, the Lane County Planning Director has accepted an appeal of the Hearings 
Official's Decision to the Board of County Commissioners pursuant to LC 14.5 15; and 

WHEREAS, the Lane County Hearings Official has affmed her decision on application PA 10- 
5292; and 

WHEREAS, Lane Code 14.600 provides the procedure and criteria which the Board follows in 
deciding whether or not to conduct an on the record hearing for an appeal of a decision by the Hearings 
Official; and 

WHEREAS, Lane Code 14.515(3)(f)(ii) provides the option that the appellant can request the 
Board not conduct a hearing on the appeal; and 

WHEREAS, the Board of County Commissioners has reviewed this matter at a public meeting of 
the Board; NOW 

THEREFORE, BE IT ORDERED the Board of County Commissioners of Lane County fmds 
and orders as follows: 

1. That the appeal does not comply with the criteria of Lane Code Chapter 14.600(3) and 
arguments on the appeal should therefore not be considered. Findings in support of this 
decision are attached as Exhibit "A" 

2. That the Lane County Hearings Official decision dated July 30, 2010 interpreting 
applicable provisions of LC.14.700(2), attached as Exhibit "B", is expressly affirmed and 
adopted by the Board of County Commissioners as the County's h a 1  decision. 

DATED this - day of September, 2010 

Chairperson, Lane County Board of Commissioners 



Order Exhibit "A" 

FINDINGS IN SUPPORT OF TEE ORDER 

1. Property involved in this action is identified as tax lot 101, map 17-04-01, a vacant 
parcel located on River Loop #I, 200 feet south of its intersection with Beacon 
Drive, Eugene. The property is zoned RR-5 (Rural ResidentialLC 16.231), and is 
within the Metro Plan boundary. The parcel is also within the Willamette River 
Greenway (LC 16.254), and the Floodplain Combining Zone (LC 16.244). 

2. In 2008, Cascade Health Solutions, the owner of the subject property, gained 
approval from the Hearings Official for two proposals: PA 07-6649, a Special Use 
Permit for a 6-bed hospice facility per LC 16.231(4)(k) & (5); and PA 07-6648, a 
Greenway Development Permit per LC 16.254(4). Both applications were set to 
expire on 4-28-10. 

3. On 4-13-10, the Owner filed for two separate extensions for each of the two 
approved applications. Extension application PA 10-5292 was filed for the Special 
Use Permit, PA 07-6649, while Extension applicationPA 10-5293 was filed for the 
Greenway Development Permit, PA 07-6648. The Planning Director extended both 
applications for one year. 

4. An appeal of one of the extensions, PA 10-5292 (for the Special Use Permit), was 
filed by the Appellants on 4-23-10. No appeal was filed on the other extension. The 
Director affmed that the granting of the extension was valid, and a de-novo appeal 
hearing was scheduled. 

5. The appeal hearing was held on 6-3-10. The hearing was completed, and the record 
closed on the same date. 

6. On 7-30-10, the Hearings Official issued her decision, dismissing the appeal on the 
grounds that extension requests were administrative actions not subject to appeal. 

7. A timely appeal of the Hearings Official's decision to dismiss was filed on 8-10-10. 

8. On 8-16-10, and after reviewing the appeal, the Hearings Official a f h e d  her 
decision of 7-30-10. 

9. The appeal states that the Approval Authority rendered a decision which misinterpreted 
Lane Code. 

10. In order for the Board to hear arguments on the appeal, Lane Code 14.600(3) requires 
one or more of the following criteria to be found by the Board to apply to the appeal: 

The issue is of Countywide significance. 
The issue will reoccur with frequency and there is a need forpolicy guidance. 
The issue involves a unique environ$ental resource. 
The Planning Director or Hearings O@cial recommends review. 



11. The Board of Commissioners finds that this is the first appeal of a time line 
extension request per LC 14.700(2)(d). While there is a potential of an extension 
request for land use decisions which apply to lands throughout the county, the 
Hearings Official's ruling in this matter is appropriate, and is supported by LC 
14.700(2)(d). The issues in the appeal are therefore not of countywide 
significance. 

12. The Board of Commissioners finds that this is the first appeal of an approved 
extension request. Lane Code 14.700(2)(d) was appropriately interpreted by the 
Hearings Official. The issue does not occur with frequency, and there is no need for 
policy guidance by the Board. 

13. The Board of Commissioners tinds that no unique or rare environmental resources 
on the property have been identified in therecord. 

14. The Board of Commissioners finds that neither the Planning Director nor the 
Hearings Official recommends Board review of this appeal. 

15. To meet the requirements of Lane Code 14.600(2)@), the Board is required to adopt a 
written decision and order electing to have a hearing on the record for the appeal or 
declining to further review the appeal. 

16. The Board has reviewed this matter at its meeting of 9115-10, and fmds that the appeal 
does not comply with the criteria of Lane Code Chapter 16.600(3), and elects to not 
hold an on the record hearing. 

17. The Board adopts the Hearings Officials decision of 7-30-10, including her 
interpretation of LC 14.700(2), as the County's final decision in this matter. 



FINDINGS OF FACT AND DECISION 
LANE COUNTY HEARINGS OFFICIAL 

APPEAL OF PLANNING DIRECTOR DECISION 

Date: July 30,2010 

Application Summary: 
The Applicant is Cascade Health Solutions (Cheryl Boyu~n, CEO), 2650 Suzanne Way, 
Suite 200, Eugene, OR 97408. This is an appeal of a time extension issued by 
the Planning Director pursuant to LC 14.700(2)(d). The extension was granted for PA 
07-6649, a Special Use Pennil for a six-bed hospice facility in the Rural Residential Zone 
per LC 16.231(4)(k) & (5). 

The Appellant is Christopher Page and others, 1690 River Loop, #1, Eugene, OR 97404. 

Interested Parties: 

FloydE. and Jill S. Bard 
Kevin and Kim Beat 
Thomas J. and Janey Benson 
Charles R and April Hatcher 
Diane M Page 

PA 07-6648 Application History: 
Greenway Permit granted: April 28,2008 
Approval deadline: April 28,2010 
Extension applied for: April 13,2010 
Extension approval: April 13,2010 
New Approval Deadline: April 28,201 1 
Appeal Filed: None 

PA 07-6649 Application History: 
Special Use Permit granted: April 28,2008 
Approval deadline: April 28,2008 
Extension applied for: April 13,2010 
Extension approval: April 13,2010 
New appeal dendline: April 28,201 1 
Appeal Filed: April 23,2010 



PA 10-5292 
July 30,2010 
Page 2 of 10 

Appeal Hearing Date: June 3,20 10 
Decision Date: July 30,2010 

Appeal Deadline: 
This decision may be appealed to the Board pursuant to LC 14.500. An appeal of this 
decision must be filed within 12 days of the issuance of the decision regarding this 
request, using the form provided by the Lane County Land Management Division. The 
Board may elect to hear.or not to hear the appeal. 

Statement of Criteria: 
Lane Code 14.700(2) 

F i n d i n ~ s  of Fact: 

1. The subject property, Map 17-04-01, tax lot 101, is composed of 6.8 acres of 
vacant land with a zone designation of Rural Residential, RR-5. The property is within 
the boundary of the "Metro Plan" (Eugene-Springfield Metropolitan Area General 
Plan/2004 Updare) and is thus governed by LC 16.23 I .  The subject property is entirely 
within the Willamette River Greenway (LC 16.254). The parcel is also entirely covered 
by the FEMA regulated 100-year floodhazard area, and development is subject to 
LC1 6.244. 

2. The Special Use Permit in PA 07-6649 was approved by the Lane County Hearings 
Official on April 28, 2008. 'The HO Decision states that the approval is valid for two 
years, and that extensions may be requested pursuant to Lane Code 14.700(2). The 
deadline for application for an extension was April 28,2010.. 

3, A Greenway Permit (PA 07-6648) was approved contemporaneously with the approval 
ofthe Special Use Permit. The Greenway Permit was also valid for two years, with the 
possibility of an extension pursuant to Land Code 14.700(2). 

4. On April 13,20 10, in file PA 10-5292, Applicant timely submitted a request for an 
extension of both the Special Use Permit Approval (PA 07 -6649) and in file PA 10-5293 
requested an extention of the Greenway Permit Approval (PA 07-6648). 

5. On April 13,2010, the Planning Director approved both time extension requests. The 
PA 10-5292 approval extends the Special Use P e ~ ~ n i t  (PA 07-6649) and the PA 10-5293 
approval extends the Greenway Permit (PA-076648) until April 28,201 1. 



PA 10-5292 
July 30,2010 
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6. On April 23,2010, Appellants filed an appeaI of the Planning Director's approval in 
PA10-5292 of a time extension for the Special Use Permit (PA 07-6649). 

7. No appeal of the approval in PA 10-5293 of the extension of the Greenway Permit (PA 
07-6648) was filed. 

8. Lane County staff mailed notice of the appeal on May 4,2010. The notice describes 
the appeal as the "Appeal of a one-year time extension issued by the Planning Director 
pursuant to LC 14.700(2)(d)." The hearing was scheduled for June 3,201 0. 

8. On June 3,2010, the Lane County Hearings Official conducted a de novo evidentiary 
hearing. The record closed on July 2; 2010. 

DECISION: 

1. The decision being appealed is the one-year extension granted to applicants' 
Special Use Permit, which was approved with conditions in PA 07-6649 on April 28, 
2008. Appellants have not appealed Ule extension granted to applicants Greenway Permit 
( P A  07-6648) and, thus, that approval is not before the hearings official. Both time 
extensions are valid through April 28,201 1. 

2. Pursuant to LC 14.700(2)(d), the decision of the Planning Director approving the 
time extension for the Special Use Permit (PA-6649) is not appealable. This appeal is 
dismissed. 

3.  In the event that this matter is appealed and it is detelrnined that Lane County is 
required under these circulnstances to conduct a de novo evidentiary hearing regarding 
the merits of the Director's approval of the time extension, the Planning Director's 
decision approving the time extension is affirmed. 

DISCUSSION AND CONCLUSIONS: 

A. Criteria for approval: 

LC 14.700(2). Requests for modification of a land use approval and for an extension are 
governed by LC 14.700(2), which provides: 

"(2) Compliance With Conditions of Approval. Compliance with conditions 
of approval and adherence to submitted plans as approved is required. Any 



PA 10-5292 
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substantial departure from these conditions of approval and approved plans 
constitutes a violation of the applicable sections of Lane Code and may constitute . . 

grounds for revocation or suspension of the application unless modifications are 
approved as provided in LC 14.700(2)(a) through (d) below. Conditions of 
approval may be modified by the same type of Approval Authority that issued the 
final land use decision for the application subject to cotnpliance with the following 
requirements: 
(a) The application for lnodification of conditions meets the following 
completion requirements: 

(i) The application is in writing and on the form provided by the 
Department; 
(ii) The application is accompanied by the fee charged by thc 
Deparunent to defray the costs of processing the application; 
(iii) The request is submitted to the Department prior to the 
expiration of the approval period or any approved extension; 
(iv) The application states the reasons that prevented the applicant 
from complying with the conditions for which the modification is 
requested; 
(v) The application identifies any standards or criteria that the 
original conditions addressed; and - 
(vi) The application addresses the compliance of the requested 
modifications with any applicable standards 01. criteria. - - -  

(b) The applicable criteria for the final land use decision have not 
changed. 
(c) The Approval Authority who reviews the application for the 
modification of conditions shall be the same Approval Authority who made the 
final land use decision. 
(4 An exception to subsections (b) and (c) in thi~paragraph is an application for 
an extension of the development period. Approval of an extension shall 
be done by the Director and is not subject to appeal. The Director may grant an 
extension subject to compliance with the following requirements: 
(i) The Director determines that the applicant was unable to begin 
or continue development during the approval periodfor peasons for which the 
applicant was not responsib1e;and 
(ii) One extension period may be grantedfor up to twelve months; 
(iii) Additional one-year extensions may be authorized where 
applicable wileria for the decision have not changed. (Emphasis added.) 
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Discussion: 

It is noted that the extension request for PA 10-5292 is in writing, the proper "Land Use 
Application Time Extension" form was used and the required fee of $276 was paid. l e  
Special Use Permit, (PA 07-6649), was to expire on April 28,2010. The extension 
request was timely filed on April 13,2010. The extension approval by the Director's 
delegate, Planner Wilkins~n, is within the Planning Director's authority as authorized by 
LC 14.015, under the definition "Planning Director." 

A. LC 14.700, subsection (2)(a). The provisions of subsection (a), by its own 
terms, apply only to an "application for modification of conditions" of approval. 

The Staff Report addresses issues of co~npliance with the provisions of subsection LC 
14.700(2)(a). However, the criteria in LC 14.700(2) (a) apply only to a modification of 
conditions of approval, which requires that the original standards or criteria must be 
considered. Subsection (2)(a) states in relevant part that: "* * * Conditions of approval 
may be modified by the same type of Approval Authority that issued the final land use 
decision for the application subject to compliance with the following requirements: (a) 
The npplicationjbr mod&7cation of conditions meets the following completions . . 

requirements[.]" Lane Code then describes, in subsections (fj thiough(vi), a list of six 
factors that must be considered by the Approval Authority in order for a request for a 
modification of conditions of approval t i b e  approved. - 

The fact that subsection(2)(a) applies only to requests for modification of conditions, 
means there is no conflict between subsections (2) (a) and (d). The application for a 
request for a modification of a condition of approval must include matters related to . 
compliance with standards or critcria that the original conditions addressed and must be 
reviewed by the same Approval Authority (or same type of Approval Authority) that 
made the original land use decision. In contrast, none of the original standards or criteria 
apply to a request for a time extension. Only the Planning Director decides whether or 
not to approve a request for a time extension. Thus, the conflict described by staff in the 
Staff Report between 14.700(2)(a) and (2)(d) does not exist. 

B. Lane Code 14.700, subsection (2)(d). Subsection (d) applies exclusively to 
reauests for time extensions and is a "stand alone" provision. This is clear for two 
reasons: first, subsection (2)(a), by its terms, governs only an "application for 
modification of conditions:" and second. the first sentence of subsection (d) svecificallv . ,  . 
exempts time extension requests from subsections (2)(b) and (c) regarding the Approval 
Authority and the applicable criteria. 
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1. Appealability. The gravamen of the present dispute arises out of the 
second phrase of the second sentence of subsection (d): "Approval of an extension shall 
be done by the Director and is not subject to aoueol. " This code provision allows the 
Hearings Official to dismiss this appeal. The required Lane County Land Management 
Division form to be completed for a time extension states prominently on the application: 
"This review is based on objective evidence and is not a land use decision; therefore, it is 
not subject to public notice and it can only be appealed by the applicant." This statement 
on the form fills in where the code is silent: a denial of a request for a time extension 
may be appealed by the applicant; an approval of a request is not appealable. 

Appellants argue that the approval of the time extension is not an adrninistrativc or 
ministerial decision based on objective evidence, but rather a discretionary decision that 
necessarily requires the exercise of judgment and application of a land use regulation 
andlor the statewide planning goals. Discretionary judgment is required, they argue, 
bccause subsection (d)(i) requires the applicant to provide "reasons" and such "reasons" 
must be evaluated by the decision-maker. If this is true, their analysis continues, then the 
Code provision denying an opportunity to appeal violates ORS 215.416(1 I), which allows 
counties to approve a permit without a hearing only if parties adversely affected have the 
oppoitunity to file and appeal and have a de novo evidentiary hearing. 

Applicant argues that the County lacks authority to accept an appeal that is prohibited by 
the provisions of its own Code. 

ORS 174.010 requires the construction of a statute (or other legislative enactment) that, if 
possible, "will give effect to all" of the statute. Construing subsection (2)(d) in the 
context of LC 14.700(2), the differences between the process for approval of applications 
for modification of conditions of approval and applications for a time extension are clear. 

Applications for time extensions intentionally do not involve criteria for a land use 
decision. They also are not decided by the original Approval Authority, but rather, by the 
Director. The absence of any consideration of the original standards or criteria in the 
determination of whether or not to approve a time extension is presumed to be deliberate. 
The result is to remove any discretion or judgment from the time extension 
decisionmaking process. The drafters intended approval of a time extension to be an 
administrative decision. 

This is consistent with the significant difference between a "modification" and an 
"extension." A modification involves changing something without fundamentally 
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altering it. Webster 's Third New International Dictionary, Unabridged, 1971, p1452). 
An extension merely involves stretching forward or continuing the durations of a matter. 
(Id at 804). An extension does not represent an alteration in theoriginal land use 
approval. 

In addition, the approval of a time extension by the Director is made based on a simple 
determination. Subsection (d)(i) states that an extension request may be granted when the 
Director "determines that the applicant was unable to begin or continue the development 
during the approval period for reasons for which the applicant was not responsible." 
(Emphasis added.) 

Looking at the plain languageaf the Code, a matter isdeterminable when it can be 
"definitely ascertained." (Webster 's Third New International Dictionary, Unabridged, 
1971, p 616) To "determine" means "to fix conclusively or authoritatively;" "to settle a 
question or controversy about; to come to a decision concerning as the result of 
investigation or reasoning." (Id.) 

In the context of LC 14.700(2), the legislative body's use of the word "determine" 
supports the conclusion that the drafters intended to create a ministerial decision. The 
Director's determination does not require findings or a notice of decision, or any analysis 
of applicable land use criteria. The applicant must provide a copy of the appro;al to be 
extended, an explanation for why the development could not begin or continue within ihe 
original timeframe and a description of howihe applicant was not responsible for those 
delaying circumstances. Nothing Inore is required. The requirement under subsection 
(2)(d)(i) is one of adequacy. It does not impose the need to verify the explanation 
submitted by the applicant. 

The decision approving the request for an extension is not a "permit" under ORS 
21 5.402(4) because it is not a "discretionary approval." It is a decision that purposefully 
excepts all consideration of criteria of approval from the Director's consideration. Here, 
the Director's approval is not a permit approval. Thus, the denial of an appeal in LC 
14.700(2)(d) does not violate ORS 215.416(1 I). 

2. Case law analysis. 

Appellants rely on LUBA's decision in Hoschek v. Tillamook County, 52 Or LUBA 793 
(2006) to conclude that the extension approval is a land use decision. Appellants reliance 
is misplaced. First, the tentative subdivision approval at issue in Hoschek had expired, 
albeit prematurely. Thus LUBA found that the decision of the Planning Com~nission 
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overruling the Director's decision that the initial approval had expired, required "a 
significant degree of legal judgment under the present circumstances" and was a land use 
decision. 

In contrast here, the original approval had not expired when the request for an extension 
was filed; the Lane Code removed all consideration of land use criteria from the 
Director's consideration of whether or not to approve a request for an extension; and the 
Lane Code specifically states that such approval may not be appealed. Hoschek does not 
support the conclusion that the Director's decision here is a land use decision. 

Applicant relies on Smith I (Smith v. Douglas County, I6 Or LUBA 731 (1988), rev'd in 
part a n d a f d  in part 93 Or App 503,763 P2d 169 (1988), a f d  308 Or 191,777 P2d 
1377 (1989)) for the conclusion that the County does not have the authority to process an 
appeal of an extension approval when the Code does not provide for such an appeal. 
Appellant agrees that Smith I stands for the proposition that a local code may limit the 
scope of a local appeal, but appears to argue that such limits may only be imposed after 
the local governing body has provided an evidentiary hearing. 

Smith I involved a local Board decision that addressed only one issue, an issue that it 
was not authorized to consider under its own land use regulations, and thus was not 
properly bcfore it. Such action was found to exceed the Board's scope of authority as 
defined in its own ordinances and constitutes a substantive error that requires reversal by 
LUBA, not remand. 

Applicant also relies on Smith II (Smith v. Douglas C o q ,  17 Or LUBA 809,98 Or App 
379,382, rev den, 308 Or 608,784 (1989) for the proposition that, here, the Director's 
decision is final and [nay only be appealed to LUBA. Appellants agree with Applicant's 
statement of the holding in Smith II, but argue that the fact that Lane County processed 
their appeal and provided them an evidentiary hearing should be interpreted to mean that 
the Director's decision was a land use decision and the County was required to provide an 
appeal. 

In Smith II, the Court of Appeal concludes that the local decision was "final, because 
there is no provision for a county appeal from it." (98 Or App at 383). The same is true 
here. The Director's approval of the time extension was final because there is no 
provision for a county appeal from it. 

Finally, Applicant relies on Warf v. Coos County, 42 Or LUBA 84 (2002) and No 
Casino Association v. City ofLincoln Ciw (30 Or LUBA 79 (1995) to support the 
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conclusion that where the local code precludes a local appeal process, the underlying 
decision is final, whether or not the underlying decision was discretionary or ministerial. 
Appellant's argue that Warfis not applicable, because Lane County accepted Appellant's 
appeal and provided them an evidentiary hearing, in essence, following the procedure that 
 ellant ants believe they should be entitled to, not the procedure set forth in the Code. 

While the decision and discussions in Warf and No Casino are informative, the issue 
before LUBA in those cases was whether the appeals were timely filed in light of the 
absence of a local evidentia~y hearing or appeal process. In War- the petitioners elected 
to file a local appeal without concurrently preserving the right to an appeal before LUBA 
by timely filing a notice of appeal. Similarly, the petitioners in No Casino had not been 
provided a local appeal hearing of the City's sewer system determination. LUBA's 
decisions in these cases did not hinge on whether the local lot-line adjustment or local 
sewer extension approval were land use decisions. The decision analyzed the finality of 
the local government decision for purposes of dete~mining the timeliness of the appeal to 
LUBA. 

Here, the County provided Appellants with an evidentiary appeal hearing, despite the fact 
that the underlying decision is not a land use decision and Lane Code does not provide for 
such a process. In other words, in contrast to the petitioners in Watfand No Casino, the 
appellants here have had more process at the local level than the Lane Code requires. 
Lane County's decision to provide additional procedures to Appellants may be relevant to 
the issue of whether or not the Planning Director's decision was a final decision for 
purposes of timely filing a LUBA appeal, but it has no bearing on the issue of whether 
the Lane Code authorizes or is required to authorize, an appeal of a Planning Director 
decision approving a time extension. 

C. Adequacy of the Director's Determination. 

Appellants appear to argue that the County's decision to process their appeal must be 
understood to grant the Hearings Official the authority to address the appeal on the 
merits. However, the issue ofjurisdiction is never foreclosed. The Lane Code does not 
confer the right to an appeal. Thus, appellants arenot entitled to a decision on the merits 
of their appeal. Nevertheless, and without undermining the decision that the Director's 
approval is not appealable, the Hearings Official has considered the merits of the 
Director's decision and concludes that the Director had adequate reasons to grant the 
approval. 

Applicant's provided the following explanation for their request for an extension: 
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"Cascade Health Solutions is financing the proposed project with proceeds from its 
annual Festival of Trees and other donations. With the unprecedented decline in 
the economy the past 1-1 %years, fundraising has lagged behind original 
projections. CHS is still on track to construct the planned Hospice House, but 
needs an additional time period to raise sufficient funds to do so. Thus, CI-IS 
respectfully requests this time extension." 

The Director is not required by subsection (2)(d) to look beyond the explanation provided 
by the applicant unless the applicant's statement is substantivcly inadequate. That is not 
the case here. The "unprecedented decline in the economy" is a matter of national, in 
fact, international, attention and concern. The funding for medical services is also.an 
issue that receives widespread attention. Regarding the specific nuances of funding for 
Cascade Health Solutions, an examination of the financial decisions triggered by the 
"unprecedented decline in the economy," which the applicant stated have impacted both 
their operational funding and special projects funding, is not required. 

Appellants would have the Director examine the financial health of the Applicant, its 
Board's decisions, and the more obvious actions of Cascade Health Solutions in applying 
for a 12-bed hospice facility at the same site where the 6-bed facility has already been 
approved. Those matten are beyond the consideration needed to approve arequest for a 
time extension. To require such an examination assumes that the requirement for a 
statement that describes the reasons for the delay and who or what is responsible for those 
reasons must be supported by substantial evidence. It does not. It is sufficient if the 
explanation is comp1etd, and adequate to clearly support an approval. As explained 
above, the Director's approval of a requcst for a time extension is a ministerial act. 

The Applicant explained the reason for the delay as lack of funds and adequately 
explained that they were impacted by, but not responsible for, the decline in the econoiny. 
That is enough information to make a determination. Subsection (2)(d)(i) requires a 
determination only, not findings of fact that lead to a conclusion. 

Conclusion. This appeal is dismissed. 

Res ectfully submitted, n 
~ a i e  co&ty Hearings Official 
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August 16,2010 

Mr. Kent Howe, Planning Director 
Lane County Land Management Division 
125 East 8h Avenue 
Eugene. OR 97401 

RE: Appeal of Hearings Official Decision PA 10-5292 
Our File No. 8169-10B 

Dear Planning Director: 

The purpose of this Notice is to inform you that pursuant to Lane Code 14.535 it is the 
decision of the Hearings Official to affirm the above decision without further 
consideration. 

A copy of this letter will be mailed to Appellant, through attorney Mike Farthing, and to 
Applicant, through attorney Bill Kloos. 

cc: Michael E. Farthing 
Bill Kloos 



I LAND MANAGEMENT DMSION 

APPEAL OF A 

125 E PA- EUGENE OR 97401 

Mailing address: I I /I 

LOCATION (subjeet 
17 b Ol 

To&hip - Rang\ - S d o n  - TuloL Subdivisiomtion 1-1 

II You have one of two appeal options. Your appeal application will be rejected if it does not 
contain all the required submittals. II 
Required Option 1 submittals: 

Bvtion 1 (The appellantrequests Hearing's Official ~eck ide ra t ion  ~oard'of Commissioner 
Review in a Hearing.) 

1. Fee is $3,762 appeal fee, payable to Lane County. (See the reverse sidefir importantfee infinnation) 

2. A copy of the decision being appealed, with the Department file number. File # 

3. Indicate the deadline to submit the appeal. (Found in the Hearing Official's Decision) 
4. Check one of the items below to identify your party status with the right to appeal the Hearings 
Official's decision: 

-1 am the owner or contract purchaser of the subject property; 

- I am the applicant for the subject application; 
- Prior to the decision by the Hearings Official, I submitted written testimony into the record 
- I am not one of the persons mentioned above, but wish to appeal the Hearings Official's 

decision for the reasons explained in my letter. 

5. A letter that addresses each of the following three standards: 
a. The reason(s) why the decision of the Hearings Official was made in error or why the 

Hearings Official should reconsider the decision; 

Revised on 03/10 



I b. An identification of one or more of the following general reasons for the appeal, or request f o ~  
reconsideration: 

The Hearings Official exceeded his or her authority; 
I 

The Hearings Official failed to follow the procedure applicable to the matter; 
The Hearings Official rendered a decision that is unconstitutional; 
The Hearings Official misinterpreted the Lane Code, Lane Manual, State Law, or 
other applicable criteria. 

c. The Hearings Official should reconsider the decision to allow the submittal for additional 
evidence not in the record that addresses compliance with the applicable standards or 
criteria. 

6. Any additional information insuppoa of your appeal. 

EXPLANATION OF THE APPEAL PROCESS UNDER OPTION 1 

There are 3 steps involved in an appeal of a Hearings Official decision Each requires a fee for services. 

Step 1 

When the appeal is submitted, the Hearings Official has the option to reconsider the decision (Refer to 
LC 14.535). If the Hearings Official reconsiders the decision, the fee is $1,202. 

Step 2 

If the Hearings Official elects not to reconsider the decision, the appeal is forwarded to the Board of 
County Commissioners. The fee is $1,534. The Board then decides whether or not to hear the appeal 
(Refer to LC 14.600) 

Step 3 

If the Commissioner6 elect to hear the appeal, the fee for the Board hearing is $2,227.20. If the Board 
does not elect to hear the appeal, the parties of record may appeal the decision to the Land Use Board of 
Appeals F A ) .  If the Commissioners do not hear the appeal, $150 of the $1,534.80 fee (Step 2 above) 
will be refunded, in addition to the $2,227.20, for a total refund of $2,377.20. 

Explanation of the Appeal Fee Under Option 1 

I The total due when submitting the appeal is $3,762. You will get a refund if the Hearings Official 
rgconsi@s the decision, or the County Commissioners elect not m hear the appeal. 

I If the Hearings Official reconsiders the decision, the refund is $2,560. I I If the County Commissioners elect not to hear the appeal, the refund is $2,377.20. I I If the Board-e appeal, there is no refund. 
/ rA.1 

that the Board g& conduct a hearing on the appeal and deem the 
decision of the County. (Note, the Board may still choose to review the 

appeal pursuant to Lane Code 14.500(2) or the Hearing's OBcial may still reconsider the decision pursuant 
to LC 14.535). 

4. F= is a non-refundable $250 appeal fee, payable to Lane Conty. 

4. A copy of the decision being appealed, with the department file number. File # 10 ' 52q2 
'/ . Indicate the deadline to submit the appeal. (Found in the Hearing Ojicial's Decision) 

Official's decision: 
1. Check one ofthe items below to identify your party status with the right to appeal 

- I am the owner or contract purchaser of the subject property; .. 



-1 am the applicant for the subject application; 
&prior to the decision by the Hearings Official, submitted written testimony into the record 

decision 

2" 
-1 am not one of the persons mentioned above, but wish to appeal the Hearings Official's 

d. Any additional information in support of your appeal. 5 t ~  LuEC h(~ 
EXPLANATION OF THE APPEAL PROCESS UNDER OPTION 2 

LMD Staff will prepare a memorandum (with an Order) for the Board to review the appeal during their 
re- public meetings as an item under the Public Works section. The parties of record will be notified 
of the tentative meeting date on which the Board will review the appeal. 

There may be no separate discussion of this item. If Board discussion is desired, that item will be 
considered separately in an Elect to Hear appeal hearing pursuant to Lane Code 14.600. 

If the Board approves an Order and elects to not conduct a hearing. the final County land use decision 
may be appealed to Land Use Board of Appeals. 

- 



i , , - ' i chae l  E. F a r t h i n g  
Attorney at Law 

462 KodiakSlreel 
Eugene, Oregon 97401 

PO Box 10126 
Eugene, Oregon 97440 

Office: 541-683-1950 0 Fax: 541-344-4144 email: rnefarlhine@,vilvahoo.com 

August 10,2010 

HAND DELIVERED 

Lane County Board of Commissioners 
C/O Lane County Land Management Division 
125 E. SLh Avenue 
Eugene, OR 97401 

Re: Appeal of Hearings Official Decision 
Dismissal of Appeal of Time Extension Approval 
PA 10-5292 

Dear Commissioners: 

On behalf of Chris and Diane Page, Kevin and Kim Beat, Floyd and Jill Bard, Thomas 
and Janey Benson, and Charles and April Hatcher, 1 am filing an appeal of a Hearings Official 
decision that dismissed my clients' appeal of the Planning Director's approval of a time 
extension request. The time extension was requested by Cascade Health Solutions for a special 
use permit approval that was set to expire on April 28,2010. The special use permit allowed 
Cascade Health Solutions to construct a six-bedroom hospice facility on land zoned Rural 
Residential per LC 16.23 1. The time extension was approved by the Planning Director on April 
13,2010 and ourappeal was timely filed on April 23,2010. A - 

Attached to this letter is the County's completed appeal form together with a check for 
the filing fee in the amount of $250 made payable to Lane County. Also attached is copy of the 
Hearings Official's decision. The appeal deadline is August 11,2010 (12 days from the date of 
the decision which was July 30,2010). We understand this matter will be addressed by the 
Board without any opportunity for discussion unless the Board elects to conduct a discussion per 
LC 14.600. 

We are prepare4 to appeal this decision to the Land Use Board of Appeals (LUBA). In 
my opinion, this decision is seriously flawed and contains numerous errors. The decision ignores 
a section of the Code (LC 14.700(2)(a)), that clearly applies to requests for time extensions of 
permit approvals. It does so without citing any authority and in contradiction to the unambiguous 
language of the provision. The decision further fails to address a section of the Code (LC 
14.500) that we believe provides direct authority for addressing the merits of my clients' appeal. 
Finally, and without a hint of legal analysis or authority, the Hearings Official's decision 
concludes that approval of the time extension in which land use permit must be acted upon, as 
established in a condition of its approval, is not a modification of that condition. In this case, the 
land use permit expired on April 28,2010 pursuant to one of its conditions of approval. That 
condition was modified by the Director to extend the effectiveness of the permit to April 28, 

.. . 
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201 1. Despite the obvious change in the expiration date of the permit, the Hearings Official 
determined this was not a modification to the original condition of approval. We believe this 
reflects an incredible lack of logic and reasoning. 

We chose the Option 2 alternative for filing an appeal solely because of its cost and the 
uncertainty as to whether the Board would elect to hear the appeal. On the merits, which we 
believe the Hearings Official was required by the Code to address, this case raises onee again the 
issue of a large scale commercial urban facility being placed in a rural residential neighborhood. 
The Board has addressed this issue within the last year (the McCabe case) and no doubt there 
will be more attempts to place commercial urban uses on cheap rural land as development and 
land costs escalate inside Eugene and Springfield. 

For now, my clients are a group of neighbors who have banded together to try to stop the 
intrusion of a large-scale commercial medical facility that will operate 24 hours17 days a week in 
their quiet rural neighborhood. Cascade Health Solutions has also proposed to create a 12- 
bedroom facility on this same site and that application was denied by a different Hemings 
Official in April of this year, just prior to Cascade Health Solutions request for time extension on 
the pre-existing smaller size urban facility. That case has now been removed to the Circuit Court 
in writ of mandamus proceeding and is presently awaiting trial on January 27,201 I. 

My clients are intent on contesting this matter and are prepared to take whatever action is 
required to stop this precedent-setting proposal fiom being constructed. Notwithstanding the fact 
that them are two pending applications for the same use (just different sizes), which euggests a 
major flaw in the County's zoning Code, my clients do not want any size urban medical facility 

- i n  their quiet rural neighborhbod. This is an urban useThat caters to the urban populiRion base. It 
should be inside an urban area. 

Sincerely 

cc: Clients 
Bill Kloos 
Meg Kieran 



Exhibit "A" 

" 
Eugene, OR 97404 

Beat, Kevin and Kim 
1515 River Loop 1 
Eugene, OR 97404 

Benson, Thomas J. and Janey 
1795 River Loop 1 
Eugene, OR 97404 

Hatcher, Charles R and April 
201 1 River Loop 1 
Eugene, OR 97404 

Page, Christopher L and Diane M 
1690 River Loop 1 
Eugene, OR 97404 
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LAND USE APPLICATION 
Ti.me Extension 

PUBLIC WORKS DEPARTMENT 125E Su AVEIiUE, EUGENE OR 97401 Planning: 682-3577 

For Office Use Only: F l L E  # g& 1 0 57.7 > C O D E :  AEx FEE: $11 bOO . 
Applicant (print name): Cascade Health Solutions !Cheryl Boytun, CEO) 

Mailing address: 2650 Suzanne Way, Suite 200. Euzene, Oreeon 97408 

Phone: 541-228-3003 cascadehealth.ora 

Applicant Signature: 

Agent (print name): Satre Associates, P.C. (Richard M. Sahe, AICP) 

Mailing address: lol Eas 

Phone: 541-465-4721 

Agent Signature: 

Land Owner (print name): Cascade Health Solutions (Chew1 Bovum, CEO) 

Mailing address: 2650 Suzanne Way, Suite 200. Eueene, Oreeon 97408 

Land Owner Signature: 

LOCATION 
, 

Map 17-04-01-00, Lot 00101 
Township Range Section Taxlot Subdivision/partition lot/parcel block 

Not Addressed 
Site address 

This review is based on objective evidence and is not a land use decision; therefore, it is not subject to 
notice and it can only be appealed by the applicant 

venidn 02-10 
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TIME EXTENSION 

I APPROVAL CRITERIA 

C h e c k  here if you have one of the following dwelling approvals : 

- Replacement Dwelling LC 16.211(4)(a) - Large Tract Dwelling LC 16.211(7), 
or (b) or LC 16212(5)(a) or (b), - Template Dwelling LC 16.211(5), or 
- Non Fann Dwelling LC 16.212(7)(f) or - Caretakers Residence for public parks or - . . . .  
(91, fish hatcheries LC 16.210(2)@) or LC- 
- Lot of Record Dwelling LC 16.211(6), 16.211(2)@) 

Pursuant to LC Ch. 16 provisions these dwelling's land use approvals shall be valid for four years 
from the date of approval. A two year extension of the approval for the permit may be made pursuant 
to  LC 14.700(2). Where applicable criteria for the decision have not changed additional one year 
extensions may be authorized. 

- Check here if this is your 1st request for atwo year time extension period. 

C h e c k  here if this is your 2nd (or beyond) request for a one year time extension period. 

OR - 
X Check here if you have any other Special Use Permit approval. - 
Lane Code 14.700(2)(d) 

Approval of an extension shall be done by the Director and is not subject to appeal. The Director may 
grant an extension subject to compliance with the followingrequirements: 

(i) The Director determines that the applicant was unable to begin or continue development 
during the approval period for reasons for which the applicant was not responsible; 

(ii) One extension period may be granted for up to twelve months; and 

(iii) Additional one-year extensions may be authorized where applicable criteria for the 
decision have not changed. 

ANSWER EACH QUESTION 
1) What is the File # for the original land use application? PA 07-6649 Please attach a copy of the entire land use 
decision with its conditions of approval. 
2) When is the deadline? Mw, , 'Lo\ 0 

I 

3) Why do you need a time extension? Cascade Health Solutions is financing the proposed project with proceeds 
from its annual Festival of Trees and other donations. With the unprecedented decline in the economy the past 1- 
112 years, fundraising has lagged behind original projections. CHS is still on track to construct the planned 
Hospice House, but needs an additional time period to raise sufficient funds to do so. Thus, CHS respectfully 
requests this time extension. 

For 03ce Use Only 
&Approved 

New deadline: 'RD~\ \ \  13 >.Lo\\ 
. .  ~, . . .  

All Ather &nditi& of approvalremain ip affe&.0rilY ., ,,,.: &the.deadlinehas changed. 
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M i c h a e l  E. F a r t h i n g  I /ECDM,~~ 2010 
Attorney at Law 

PO Box 10126 
Eugene, Oregon 97440 

Office: 541-683-1950 0 Fax: 541-344-4144 email: mefarthing@yahoo.com 

May 17,2010 

HAND DELIVERED 

Kent D. Howe Jerry Kendall Matt Laird 
Fian~iing Director Land Management Divisicin Land Management Division 
Land Management Division 125 E. 8Ih Avenue 125 E. 81h Avenue 
125 E. 8Ih Avenue Eugene, OR 97401 Eugene, OR 97401 
Eugene, OR 97401 

Re: Stop Action on Extension PA 10-5292 

Dear Kent: 

This letter provides further support for my May 14,2010 letter requesting the County stop 
all action regarding the two pending applications for a hospice facility filed by Cascade Health 
Solutions. Those applications (PA 07-6648, PA 07-6649 and PA 09-5633, PA 09-5634) are 
presently on hold for different reasons. I will also respond to Mr. Kloos' letter of this same date. 

First, with regard to the "confusion" we previously expressed, it is simple: how can two 
separate development proposals be processed for the same property? Let's interject some logic 
into these matters: how can Cascade Health Solutions claim it did not have funds to obtain the 
permits for the first development proposal during the last 2 years while at the same time spending 
tens of thousands of dollars on application fees and consultant, architect and lawyer fees for a 
different. bigger application, during the same 2 year time? My clients are confused as to why the 
County allows this to occur. My clients are also distrustful of the planning process and of 
Cascade Health Solutions, in particular, since it seems Cascade Health Solutions wants a 6- 
bedroom and a 12-bedroom facility on the same piece of property, as this seems to be the 
direction all these applications are trying to complete. The following provides a legal basis for 
the County stopping action on further applications by Cascade Health Solutions. 

The 2007 applications are the subject of an appeal that I filed (PA 10-5292A) for the time 
extension that was granted by Mr. Howe (PA 10-5292) of the Hearings Ofiicial's approval of the 
6-bedroom hospice facility. That decision regarding PA 07-6649 was dated April 28,2008 and 
became final on May 10,2008. It was valid for a 2 year period and expired on May 10,2010 
unless the extension request is afiirmed. These last 2 years when Cascade Health Solutions had 
no money to obtain permits for the 6-bedroom facility because it was spending its money on 
planning a 12-bedroom facility. This could be the confusion. 

I- I 
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The 2010 12-bedroom hospice applications (PA 09-5633, PA 09-5634) were denied on 
April 8,2010. Mr. Kloos, on behalf of Cascade Health Solutions, has filed a petition for writ of 
mandamus in hopes of overturning the 12-bedroom denial decision. 1 have filed a Motion to 
Intervene on behalf of Mr. Page in that proceeding and it will be at least a month before a hearing 
is held. 

In both cases, the applications have been appealed and are not final. This triggers Lane 
Code 14.500(3) which provides: 

c, (3) Unless appealed, a decision on any application shall be 
final upon the expiration of the period provided by ths chapter for 
filing an appeal." 

Based on this Code provision, neither decision is final so long as the two appeals are active. 
Cascade Health Solutions cannot and should not be allowed to file or process any development 
permits that relate to the proposed two hospice facilities. Again, we request Lane County cease 
all action related to these hospice facilities. 

Lane County should not receive, process and certainly not approve any development 
request for the property that is subject ofthe Extension appeal or the Writ of Mandamus. 

Sincerely 

cc: Clients 
Stephen Vorhes (hand delivered) 
Bill Kloos (emailed) 




